THE 
NEW JERSEY LAW JOURNAL. 





VOL. VIII. APRIL, 1888. NO. 4. 





EDITORIAL NOTE. 


THE acts passed at the last session of the Legislature will all be 
published in the Law JouRNAL, but it may be well to mention 
here some of those which relate to the practice of the law. An 
act approved February 10 provides that if issue is joined in a cause 
after the first day of the term, notice of trial may be given for a 
day in term. Chapter 14, approved February 12, permits a de- 
fendant, by leave of court, to plead several matters in answer to 
the plaintiffs replication or any subsequent pleading. An act ap- 
proved February 16 provides that a workman’s lien upon a chattel 
shall not be waived or merged by the recovery of judgment for the 
debt, but may be enforced by a sale under execution issued upon 
the judgment. By an act of February 16 it is provided that vol- 
untary associations of seven or more persons having a recognized 
name and organized for religious, social, benevolent or charitable 
purposes, may be sued by the name by which they are designated, 
process to be served on the president or other head officer and ex- 
ecution to be levied on their common property. By anact of Feb- 
ruary 17 the lien of recognizances is limited to six years unless 
revived by scire facias. Another act of the same day directs that 
the lands of idiots and lunatics may be sold by private as 
well as by public sale. Chapter 41 of the laws of 1885 relates to 
justices’ courts, and provides that if the plaintiff file a copy of his 
demand with the justice and furnish the constable with copies to 
be served on the defendants with the summons, the defendants 
shall not be entitled to an adjournment except for good cause 
shown by oath or affidavit. Chapter 45 permits the surveyors of 
the highways to vacate or alter roads and streets which have been 
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laid out by dedication by means of maps, as well as roads which 
have been laid out by the surveyors. This does not apply to cities 
which by their charters have power to vacate streets. Without 
this act there was no means of closing the streets once laid out on 
maps, although they might prove to be worse than useless. 
The Supreme Court held in Holmes v. Jersey City, 1 Beas. 299, 
that the general road lawapplicable only to streets laid out by sur- 
veyors and adopted by the township. 

It was thought necessary to pass an express statute to give the 
Orphans’ Court the power of amendment which was given to the 
law courts by the practice act. This is chapter 62. Chapter 
63 is important in that it relieves the Court of Chancery of one 
subject of jurisdiction which it had merely because of a supposed 
want of power in a court of law over its own judgments after the 
term had expired. The act provides that hereafter it shall not be 
necessary to file a bill in equity to obtain a new trial in an action 
at law merely because the term in which the verdict was rendered 
has expired, but a new trial may be granted by a court of law after 
the expiration of the term.* 


WILLIAM R. NORRIS, ET AL. v. CHARLES W. HASSLER. 
(United States Circuit Court, District of N. J., March 12, 1885.) 


Witness—Fees—Contempt of Couri—lf a 
witness is served with a subpoena and ac- 


refuse to obey a subpoena because his fees 
are not advanced. 


cepts a witness fee and some money for trav- 
elling expenses, he is not excused from obey- 
ing the subpoena merely because the proper 
sum for mileage has not been paid. A witness 
in a United States Court, if he has money 


The rule that a person attending court as 
a witness or party is exempt from service of 
process, does not extend to service of a sub- 
poena to testify in the same cause. 

Witness adjudged guilty of contempt. 


to pay his own traveling expenses, cannot 


On Rule to show cause, etc. 

Nixon, D. J.: Under Sec. 725 of the Revised Statutes, power 
is conferred upon the courts of the United States to punish for 
contempts of their authority by fine and imprisonment. The pro- 
viso of the section includes within the penalty ‘‘ disobedience or 
resistance by any witness to any lawful writ, process, order, rule, 
decree or command of the said‘courts.’’ This authority is exer- 
cised by the courts for two purposes: 1. To punish the offender 
for the disrespect to the court, and (2) to compel his performance 
of some act or duty required of him by the court, which he refuses 
to perform. See In re Childes, 22 Wall. 168. 

Upon affidavits filed, making a prima facie case, a rule has been 
issued in the above cause, and served upon the defendant, requir- 


*For continuation of Eprronsat Ness, see title, “‘ Various Topics,” post. 
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ing him to show cause before the court why he should not be ad- 
judged to be guilty of contempt in not obeying a subpona duces 
tecum duly served, to appear before the examiner, in Elizabeth, 
on the 24th of January last.. 

At the hearing two reasons were relied on by the defendant why 
the rule should not be made absolute: (1) Because the de- 
fendant was necessarily absent in New York on the day on which 
the subpcena required his attendance here; (2) because the sub- 
poena was not legally served. 

1. The proofs do not show a necessary and unavoidable absence, 
but one voluntarily assented to by the defendant as a pretext and 
excuse for nut obeying the writ. It is true that he was engaged as 
a party and witness before a referee in the city of New York on 
the day of the return of the subpzena requiring his attendance at 
Elizabeth ; but all the evidence contradicts the allegation that he 
was necessarily there. If he had manifested the slightest desire to 
obey the writ, the hearing in New York could have been arranged 
by him so that obedience would have been not only possible but 
easy. 

2. Two grounds were assigned why there was no legal service of 
the subpcena. The first is that the full amount of witness fees was ~ 
not paid. The counsel for the complainants testifies that before 
the subpeena was served upon the defendant he examined the New 
Jersey Atlas, prepared by Beers, Comstock & Kline, and measured 
the distance from Elizabeth to Jersey City and from Jersey City 
to Englewood, the residence of the defendant, and ascertained that 
the distance from Elizabeth to Jersey City was twelve miles, and 
from Jersey City to Englewood thirteen miles. He then handed 
to the witness the sum of four dollars—$1.50 for fees and $2.50 for 
mileage, being ten cents per mile for going and returning the twen- 
ty-five miles. But there seems to be a distance of about one mile 
between the two railroad stations at Jersey City, which the sum 
paid did not cover. 

Several suggestions might be made in reply. (a): The shortage 
in the payment of mileage was so small that the maxim ‘‘ De mini- 
mis non curat lex’’ is fairly applicable. (b): The defendant accept- 
ed, and receipted for, the four dollars without the intimation of 
any objection as to the amount, and it may be fairly inferred from 
such action that the excess was waived. See Andrews v. Andrews, 
2 Johns. Cases 109.(c): The defendant had then in his pocket $1.50 
of the complainant’s money which had been paid to him on the 
service of another subpoena, to testify on that day on behalf of the 
complainant, and which had been superseded by the subpoena 
duces tecum. It isa reasonable suggestion that if a gentleman 
should retain money paid to him for a service which was not per- 
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formed, he should be willing to apply it on account of another ser. 
vice, substituted for the first. 

But apart from these considerations, it has been held that in the 
courts of the United States, witnesses, if they have the means, are 
obliged to obey the process of the court, and attend, whether the 
fees are advanced or not. In such a case, Judge Drummond says: 
‘‘An attachment would issue and the court would punish a man 
who could pay his expenses, and would not come because the 
money was not tendered him!;’’ The U. 8S. v. During, 4th Biss. 510. 
The defendant has not put his non-obedience to the writ on the 
ground of not having the means to pay the expenses of travel. 

The second ground is that the subpoena was served while the de- 
fendant was attending before the examiner asa party to the pending 
litigation. It is undoubtedly now the established law, that parties 
and witnesses are not only privileged from arrest on civil process, 
but also from the service of summons in civil actions, while attend. 
ing court. The propriety of such arule for witnesses is clear. 
They are compelled to attend by virtue of the process of the court, 
and the court feels under obligation to protect them not only while 
attending, but in going and returning. My attention, ‘however, 
has not been called to a case, nor do I think that one exists, where 
such an exemption has been extended to the service of a subpoena 
to testify in the cause on which they are giving attendance. And 
it does not come within the reason of the rule. There are a num- 
ber of cases in the reports where proceedings for attachment 
against witnesses have been taken for their refusal to obey the 
process of subpoena served in the very presence of the Court; but 
in none of them has the suggestion been made that such a service 
was unlawful. See Japp v. Andrews, Cow. 845. Pitcher v. King, 
2 Dow. & L. 755 ; Bowles v. Johnson, 1 W. BI. 36. 

That a party toasuit can be compelled by a subpoena duces tecum 
to produce papers and documents to be used in the trial as evi- 
dence is no longer an open question. Murray v. Elston, 8 ©. E. G. 
212. 

All the reasons assigned by the defendant for not obeying the 
writ and producing the papers required rather aggravate than ex- 
cuse or justify his refusal. The rule must be absolute. As the 
object of the proceeding is to compel the defendant to perform an 
act or duty which appears to be within his power, the judgment to 
be entered will be largely controlled by his conduct hereafter. 
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JOHN L. BECKHAM, ADMR. &c. v. GEORGE R. HILLIER AND FRANCIS A. MOORE. 


‘(New Jersey Supreme Court, February Term, 1885.) 


Contributory Negligence—A youth six- 
teen years old was employed to manage a 
cutting machine, in-the running of which it 
was occasionally necessary to displace and 
replace the belt by which power was com- 
municated from a revolving shaft to the ma- 
chine. He had run such a machine for sev- 
eral months before, and was told to be care- 
ful in replacing the belt because there was 
danger of his being caught in it, and was di- 
rected always to call some one to assist him 


place on the machine while he stood behind 
the shaft and adjusted the belt upon the 
driving wheel. The observance of this pre- 
caution materially lessened the risk.. On 
one occasion, although assistance was within 
call, he attempted to replace the belt alone 
without asking aid, and was caught in the 
belt and killed. He/d, That he was guilty 
of contributory negligence, and that his rep- 
resentative could not maintain an action for 
damages. 


in the operation who might hold the belt in 


On Certified Case. 

Argued November Term, 1884, before the Chief Justice and Jus- 
tices Reed, Magie and Dixon. 

Mr. Chas. C. Black for plaintiff. 

Mr. W. A. Lewis and Mr. Collins for defendants. 

The opinion of the court was delivered by 

Drxon, J.: The plaintiff is the administrator of Daniel Beck- 
ham, and sues to recover damages resulting from his death. 

Daniel Beckham was a youth about sixteen years old, employed 
by the defendants to manage a machine for cutting roots in the 
manufacture of drugs. In April, 1883, he was caught in the belt 
by which the machine was run and killed. The plaintiff claims 
that the accident was caused by the improper character of the ma- 
chinery. The defendants insist that the negligence of the decedent 
contributed to the disaster. 

The plaintiff having obtained a verdict the defendants seek to 
have it set aside. ; 

The accident occurred about five o’clock in the evening, ina 
room in which were two machines moved by belts over a single 
shaft, one for cutting roots, the other for crushing them. The 
former was under the control of Beckham, the latter of James E. 
Sheridan, and these two were working in partnership at piece 
work, receiving so much per pound for crushed material and di- 
viding the earnings. They were alone in the room when Beckham 
was killed, both machines were idle, and Sheridan sat at the crush- 
er mending his belt with his back to the cutter. Beckham had 
stood near watching him, then had walked away toward his ma- 
chine, and in a minute Sheridan heard a cry, looked around and 
saw Beckham being whirled ‘against the rafters of the ceiling. 
When Sheridan had last noticed that belt it hung motionless, or 
nearly so, from the revolving shaft to the floor. To start the ma- 
chine it was necessary first to put the belt upon the pulley of the’ 
cutter, then, standing on a barrel or other elevation, to slip the 
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the first part to the lands covered by Ogden and Palisade avenues, 
in front of the lands above described, subject to the easements of 
said avenues respectively ; it being understood that Ogden avenue 
is extended for the same width across said premises, and dedicated 
as a public highway.”’ 

Ogden avenue runs from north to south, and its southerly term- 
inus, at the date of the conveyanve, was at the northerly line of 
the lands conveyed by complainant to Mr. Bonn. It has not been 
opened across the lands so conveyed, nor accepted or recognized 
by the municipality of Jersey City, in any manner, asa public 
highway. The defendants commenced the construction of their 
works, on the lands acquired from complainant, in February, 1884. 
The bill in this case was not filed until August, 1884. The defend- 
ants intend to construct their road immediately above that part of 
the land which, by the deed from complainant, is dedicated for the 
extension of Ogden avenue, at an elevation of between six and 
eight feet above the natural surface of the earth. The complain- 
ant owns lands adjacent to those which she conveyed to Mr. Bonn, 
and did at the date of her conveyance to him, which she believes 
have a large prospective value, but which can only be made acces- 
sible and desirable as building sites by the extension of Ogden ave- 
nue. They are now in their natural condition, being wholly un- 
improved, except enclosing. them by a high board fence should be 
regarded as an improvement. 

The special grievance of which the complainant complains is, 
that if the defendants shall be permitted to construct their road at 
so slight an elevation above the surface of the earth, Ogden avenue 
will, at that point, be rendered useless as a public highway, and 
the purpose she had in view, in dedicating land for its extension, 
be entirely defeated, as the space between the defendant’s struc- 
ture and the earth beneath will be wholly insufficient for a high- 
way. To prevent this result the complainant asks that the de- 
fendants may be enjoined from constructing their road over the 
lands so dedicated, except they do so either on the surface or at a 
sufficient elevation not to obstruct the safe and convenient use of 
the avenue as a public highway. 

The defendants are in the rightful possession of the lands in con- 
troversy as its owners. It is manifest, therefore, that unless the 
use which they intend to make of it, will deprive the complainant 
of some clear present right, to her irreparable injury, no ground 
for the exercise of the prohibitory power of the court is presented. 
A suitor to entitle himself to the exercise of one of the strongest 
and most delicate powers of the court is invariably required to ex- 
hibit a case of urgent necessity growing out of a violation of a clear 
present right. 




















BOORAEM v. NORTH HUDSON'CO. R. CO. 105 


The land in question was unquestionably dedicated for the ex 
tension of Ogden avenue as a public highway. ' The language em- 
ployed to manifest the intention of the parties in that regard is apt 
and unequivocal. But the rights thus created are public. rights. 
When the use or purpose for which a dedication is made is de- 
clared, the land cannot be used by the public for any other pur- 
pose. A private way cannot be created by dedication. Methodist 
Church v. Hoboken, 4 Vr. 13.. The complainant, by her deed, 
completely stripped herself of all right to an interest in the land 
conveyed, and she stands now as bare of any private or individual 
right in the land as though she had never been invested with the 
title to it. The dedication created a public right, but no private 
or individual right. A dedication of land for the purposes of a 
highway does not, ipso facto, create a highway. ‘‘An individual,” 
to state a well established principle, in the words of Chief Justice 
Green, ‘‘ cannot, at his pleasure, create public highways for his 
own benefit, upon his own land, and impose upon the public the 
burden of maintaining them.’ Holmes v. Jersey City, 1 Beas. 
299. The public are no more compelled to accept land dedicated 
for a highway than land owners are obliged to dedicate their lands 
for that purpose. Fisher v. Prowse, 2 B. & 8. 770; 2 Smith’s 
Lead. Cas. (5 Am. Ed.) 163. 

In many instances, perhaps in most, dedications are made long in 
advance of the time when the land will be needed for the purpose for 
which it is dedicated. Villages and citiesare often projected on paper, 
‘and streets and parks laid out where there is no population to use 
the streets or walk in the parks, and where none will exist for years 
after the land is set apart for public use. The public square, which 
the city of Hoboken recovered from a church corporation in 1868, 
was dedicated in 1804, and was used as a cow pasture as late as 
1834. Methodist Church v. Hoboken, 4 Vr. 13. 

In order to complete a dedication of land fora public use there 
must be an acceptance by the public. Land dedicated for a public: 
highway does not become a highway simply by force of the dedi- 
cation, nor until the proper municipal authority has accepted the 
dedication, or in some way ratified it. Pope v. Union, 3 C. E. Gr. 
282; Attorney General v. Morris and Essex R. R. Co. 4 C. E. Gr. 
386 ; 2 Smith’s Leadg. Cas. (6 Am. Ed.) 162; Wash. on Eas. 139. 

In Hoboken Land Improvement Co. v. Hoboken, 7 Vr. 540, it 
was said: ‘*‘ Acceptance by a formal adoption by the public author- 
ities, or by public uses, is necessary to impose on the public the 
duty to amend or repair, but is not essential to the consummation of 
the dedication, so as to cut off the owner from the power of retract- 
ion, or to subject the dedicated lands to the public use, whenever, 
in the estimation of. the local authorities, the wants or convenience 
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of the public require them for the purpose for which they were 
dedicated.’’ But until, in the judgment of the local authorities, 
they are required by the public, the person dedicating them, or 
their owner, may make any use of them as he sees fit. 

It is clear, then, in view of the legal rules above stated, that the 
land dedicated for the extension of Ogden Avenue is not now sub- 
ject to the easement of the public highway, and cannot become 
subject to such easement until the proper municipal authority de- 
cides that it is advisable to accept the dedication. At present the 
construction of the defendant’s road over the land in question will 
not, and cannot injure or obstruct a public highway, for none ex- 
ists there. Whether the dedication will ever be accepted or not, 
or a public highway will ever exist at the point in question or not, 
is an inquiry wholly immaterial at this time. . The complainant, in: 
order to entitle herself to the writ she asks, must show a clear 
present right ; a doubtful or problematical right, possible to arise 
sometime in the future, affords her no standing whatever. If a 
public highway never exists at the point in question, she will never 
be entitled to have her use of it protected. If an injunction were 
to issne now it would go to protect a right which does not exist 
and which may never exist. 

The injunction asked must be denied and the complainant’s bill 
be dismissed with costs. 





THE UNITED STATES ILLUMINATING CO, », THE FERRY BOAT KINGSTON, 
(U.S. District Court. District of New Jersey. March 4, 1885.) 


Libel in rem. 

The libel is tiled in this case, against the ferry boat Kingston, to 
recover for materials furnished and work done upon the said 
steamer while she was in the course of construction at Newburgh, 
in the state of New York, and after she was launched and removed 
to Weehawken, in the state of New Jersey. 

The libel alleges that in the year 1883, the said ferry boat being 
then at Newburgh, in the state of New York, and being in need of 
certain appliances and machinery for electric lightning, the libel- 
lant, at the request of the owners or authorized agents of said ferry 
boat, did agree to furnish the boat with such machinery and appli- 
ances for the sum of $2,625, to be paid upon trial and acceptance 
of the same. Certain of the materials, and some of the labor neces- 
sary therefor, were furnished by the libellant at Newburgh, and 
then the said ferry boat having proceeded to Weehawken, in the 
state of New Jersey, the libellant did continue to furnish necessa- 
ry materials and labor for such electric lighting, and did in the 
month of November, 1883, complete the said machinery and appli- 
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ances, which were thereafter, and in the month of December, 1883, 
accepted by the West Shore and Ontario Terminal Company, the 
owner of the said ferry boat. 

The said West Shore and Ontario Terminal Company then was, 
and still is, a corporation organized and existing under the laws of 
the state of New Jersey. The libel further alleges that no part of 
the contract price for materials and labor has been paid, and claims 
that the libellant hasa lien upon the said ferry boat for the sum 
due under the general maritime law and the statutes of the states 
of New York and New Jersey. 

The West Shore and Ontario Terminal Company have filed a 
claim as owner of the boat, and answered, that on or about March 
7, 1883, while the boat was in course of construction at Newburgh, 
in the state of New York, by Ward, Stanton & Co., for the New 
York, Ontario and Western Railway Company, under contract,and 
before said ferry boat was completed, or was even registered or en- 
rolled, licensed or surveyed, the said libellant entered into a con- 
tract with the said New York, Ontario and Western Railway 
Company, at New York city, whereby said libellant contracted and 
agreed with said railway company, to furnish said ferry boat with 
certain electric lighting apparatus and appurtenances for the sum 
of $2,625, that afterwards the said railway company sold said boat 
at a fair and bona fide sale, to the West Shore and Ontario Termin- 
al Company, and the said Terminal Company did, by a certain 
agreement dated July 15, 1883, between the said Terminal Com- 
pany, of the first part, the New York, West Shore and Buffalo 
Railway Company, of the second part, and the New York, Ontario 
and Western Railway Company, of the third part, lease said boat 
and other property, to the said two railway companies jointly for 
the period of ninety-nine years from the first day of August, 1883 ; 
for which reason they allege that the libellant has no claim or lien 
op said boat, but its remedy, if any, is against the New York, 
Ontario and Western Railway Company, that the services perform- 
ed and materials furnished were not performed or furnished upon 
the credit of the boat but under said contract, and upon the credit 
of the New York, Ontario and Western Railway Company, and 
that the libellant is not entitled to the lien claimed by it under the 
statutes of New Jersey because the contract was not made within 
the state of New Jersey, and because the greater part of said ma- 
terials and services were furnished and performed not in the state of 
New Jersey, but in the state of New York, and because more than 
nine months have elapsed since said debt was contracted. 

The Receivers of the New York, West Shore and Buffalo Rail- 
way Company, have also answered as lessees of the said ferry boat, 
and have set up substantially the same defense. 
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1. Does a lien exist under the general maritime laws ? 

The libel admits, the answers claim, and the testimony shows, 
that the materials were furnished’and the labor performed under a 
formal written contract executed in New York, between the libel- 
lant and the owners of the boat then in the course of construction, 
and not yet finished or documented in any Custom House. 

I will not stop here to inquire whether any maritime lien can be 
implied for materials and labor furnished to a vessel thus circum- 
stanced, with neither enrollment, or license, and not yet ready for 
employment in commerce or navigation. 

Waiving that for the present, it seems to be settled in the Amer- 
can Admiralty, that where the materials are furnished and the la- 
bor is performed under a contract with the owner of the vessel, no 
general maritime lien can be claimed. The question was discussed 
and settled by the Supreme Court in The St. Jago de Cuba, 9 
Wheat. 416, and Iam not aware that their decision has been quali- 
fied or overruled, in any subsequent case. The court there said, 
‘*The necessities of commerce require that when remote from his 
owner, he, (the master) should be able to subject his owner’s prop- 
erty to that liability (a lien) without which it is reasonable to sup- 
pose he will not be able to pursue his owner’sinterests. But when 
the owner is present, the reason ceases and the contract is inferred 
to be with the owner himself, on his ordinary responsibility, with- 
out a view to the vessel as the fund from which compensation is to 
be derived.”’ 

The same question was before Judge Hopkinson of the Eastern 
District of Pennsylvania in Sarcket v. The Sloop Davis, Crabbe 
196, and was,examined with his usual discrimination and care, and 
he reached the same result. 

2. But it is insisted that if no general maritime lien exists, a lien 
has been created by the state laws of New York and New Jersey 
which the courts of the United States should enforce. 

In the first place it is questionable whether any lien has in fact 
arisen under the provisions of the laws of either of these states, 
When it is attempted here to give effect to liens created by state 
laws, they are enforced subject to all the qualifications and limita- 
tions imposed by those laws. It is provided in the New York 
statute that the debt contracted for materials or labor on any ship 
or vessel, ‘* shall cease to be a lien whenever the ship or vessel shall 
leave the port at which such debt was contracted, unless the per- 
son having the lien shall, within twelve days after such departure, 
cause to be drawn up and filed specifications of such lien which 
may consist either of a bill of particulars of the demand or a copy 
of any written contract under which the work may be done with a 
statement of the amount claimed to be due from such vessel, the 
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correctness of which amount shall be sworn to by such person, or 
his agent, or representative.”’ 

The debt in this case was contracted in New York while the boat 
was being built at Newburgh, but after the commencement of the 
work she was removed out of the port of New York and taken to 
Weehawken, a port in New Jersey, where the residue of the labor 
was performed and the materials furnished. There is no proof that 
any specifications, or copy of the contract, have been filed in New 
York, verified by the oath of the parties, which seems to have been 
necessary in order that any lien should continue to attach. 

The New Jersey statute agrees to give liens only for debts con- 
tracted within that state. The materials were furnished and labor 
done under a contract executed in New York and made with the 
owner of the boat before she was finished and ready for service on 
the water. Does it not follow under such circumstances that the 
libellant waived the lien and intended to look to the personal re- 
sponsibility of the owner ? 

But, in the next place, and without expressing an opinion on 
the above facts, have the District Courts of the United States any 
jurisdiction to enforce liens arising under state laws, except where 
they are founded upon a contract maritime in its character ¢ 

The proceedings in this case are under the 12th Rule of Admir- 
alty Practice. This rule, as prescribed by the Supreme Court in 
1884, authorized a libel in rem where the local law of a state gave a 
lien upon a vessel for supplies or repairs in her home port. An- 
other change was made in 1859 taking away the right to proceed 
in rem against domestic vessels for supplies or necessaries, although 
a lien was created by the state law. It stood thus until 1872 when 
the court announced the rule as it now is, to wit: ‘‘ That in all 
suits by material men for supplies or repairs, or other necessaries, 
the libellant may proceed against the ships and freight im rem or 
against the master or owner alone in personam. 

There has been much conflict in the courts as to the meaning of 
the new rule, but since its adoption the Supreme Court in The 
Lottawanna, 21 Wall 580, held that the District Courts of the 
United States having jurisdiction of the contract as a maritime 
one, might enforce liens given for its security even when created 
by the state laws. The inference is plain that the court meant to 
affirm that no such jurisdiction existed when the contract was not 
of a maritime nature. 

The libel is therefore dismissed for want of jurisdiction. 

The suit against the Albany stands upon the same footing and a 
like order will be entered in that case. 
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PATRICK J. RYAN, ADMINISTRATOR OF ESTATE OF WEMPLE, DECEASED v. MARY 





VAN ARX. 


(Court of Errors and Appeals. 


Orphans’ Court—Rule to Limit Creditors 
—Judgment after rule.—When a rule to lim- 
it creditors has been taken in the Orphans’ 
Court by the personal representative, and 
upon a subsequent application such estate 
has been declared insolvent, a judgment ob- 
tained against the representative between the 


November Term, 1884.) 


time of taking such rule and making such 
application will not be entitled to be paid in 
preference to other creditors, and if moneys 
have been received by reason of such execu- 
tion they will be allowed to be paid to the 
personal representative to be applied ratably 
among the creditors. 








The statement of facts showed that the testator died January 28, 
1879, that his will was admitted to probate February 8, 1879, and 
that an order to limit creditors was taken February 8, 1879, under 
section 59 of the Orphans’ Court Act. That the defendant in error 
commenced her suit after the time for creditors to prove their claims 
against the estate had expired, she having first duly proved her 
claim against the estate, and recovered judgment against the execu- 
tors December 13, 1879, for $1,206.59. Execution was issued im- 
mediately, and a levy was made December 17, 1879, upon all the 
personal estate of the decedent, long after the said personal estate 
had been inventoried by James W. Fisher, one of the executors, 
and long after the inventory had been filed in the Surrogate’s office 
of the county of Union. 

A motion was made to set aside the execution, which motion was 
refused at the February term, 1881, of the Supreme Court, for the 
reason that no proceedings had been taken to have the estate de- 
clared insolvent, and that such proceedings might never be taken. 
Van Arx v. Wemple’s Executors, 14 Vr. 154. 

The statement of facts further show that since then, and on Oc- 
tober 6, 1882, proceedings were commenced by the plaintiff in er- 
ror to have the estate declared insolvent under section 91 of the Or- 
phans’ Court Act, and that on December 13, 1882, the Orphans’ 
Court of the county of Union declared the estate insolvent. 

Motion was again made to set aside the said execution, on the 
ground that the estate was and had been declared insolvent, and 
that the defendant in error was not entitled to any preference over 
the other creditors of the estate; but that after the creditors pre- 
ferred by the statute shall have been paid, the defendant in error 
can obtain only her just proportion of the balance of the assets of 
the estate. This motion was:also refused. 

See opinion of Justice Van Syckel, page 15 of the printed case. 

The statement of facts further show that since the last decision 
was rendered, the property levied upon under the execution has 
been sold by the sheriff, and realized more than sufficient to pay 
the execution in full. The amount received by the sheriff, less his 
execution fees, was $1,439.52, and the proceeds of sale of the bal- 
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ance of the property, about $400, was received by the plaintiff in 
error ; the administrator continuing the sale after the sheriff had 
realized the amount due upon his execution. ‘That these two sums 
of money represent all of the assets of the estate for the payment 
of the creditors, and that no debts of the estate have been paid up 
to the present time for the want of such assets. That notice was 
given to the sheriff by the plaintiff in error, to pay the sum realiz- 
ed wpon the said execution into court, which was done. 

The defendant in error then obtained a rule to show cause why 
the moneys realized under said execution should not be paid to her 
in satisfaction of her judgment. 

Mr. Robert EH. Chetwood for plaintiff. 

Messrs. Alwood & Parrot for defendants. 

BEAsLrEy, C. J.: The essential facts upon which the point to be 
decided hinges, are these: In the course of the settlement of this 
estate a rule to limit creditors was obtained ; a creditor, the defen- 
dant in error, after this got a judgment against the original execu- 
tor of this estate, who has been superseded by the plaintiff in error, 
and subsequently the plaintiff in error made an application by vir- 
tue of the 91st section of the Orphans’ Court Act, to have the es- 
tate declared insolvent. A decree of insolvency ensued, and the 
defendant in error having by virtue of his execution raised out of 
the property of the estate certain moneys, the question de- 
bated is, whether he is entitled to retain such moneys and whether 
they should be paid over to the er in error, for equal distri- 
bution among the creditors. 

I have reached a conclusion in this respect which is adverse to 
that which has been expressed by the court below. Although 
there is undoubtedly ambiguity arising out of the peculiar contents 
of that part of the statute in question, and although there is much 
force in the interpretation appealed from, nevertheless, as the 
question is of great practical importance, and the view adopted is 
highly impolitic and as the opposite one, as it appears to me, can 
be accepted in accordance with legal rules, it is this latter view that 
in my judgment should be enforced. The construction which it 
seems to me should be put upon the several sections of the law in 
question, can be explained in a few words. 

By the 82nd section of this law it is declared that when an execu- 
tor or administrator shall, by his application under oath, represent 
to the court that to the best of his knowledge and belief the estate 
represented by him is insolvent, the court is required to grant an 
order upon creditors to bring in their claims under oath; and in 
subsequent sections provision is made in the proper case for the 
winding up of such insolvent estate. By section 88th it-isdeclared - 
that if any action shall be pending against such representative at 
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the time of making such application or shall thereafter be brought 
against him, such suit may proceed to final judgment, but that no 
execution shall issue, and that. the judgment creditor shall come 
in with the other creditors and receive a ratable proportion. 

The next pertinent section is the 91st, and this provides that if 
the rule to limit creditors before referred to has been taken, that 
at the time of taking such order or at any time thereafter, the rep- 
resentative may present his application to have the estate declared 
insolvent in the manner before expressed. The defendant in error 
contends that inasmuch as he had obtained his judgment prior to 
the application treating this estate as insolvent, his judgment and 
execution are paramount to the rights acquired by the other cred- 
itors by virtue of this proceeding by the administration. 

But this interpretation of the section above indicated is subversive 
of the general purpose of the act. That purpose is unmistakably 
clear, and it is, in cases of insolvency, to putall creditors, with a few 
specified exceptions, on the same footing. According to the pur- 
view of this act equality is equity and to effect that equity is most 
manifestly the legislative endeavor. As the act originally stood 
the rule to limit creditors was a necessary part of the procedure to 
obtain a decree of insolvency, but by the supplement of 1855, which 
contains the provision in a somewhat altered form, which now 
stands as the 91st section of the present law, a subsequent appli- 
cation in cases of insolvent estates may be made founded on a pre- 
vious order to creditors to present their claims under oath within a 
limited time. But in both cases the order of limitation is the 
initia] step in the procedure, and it seems to me that in furtherance 
of the general legislative purposes it must be considered that these 
subsequent applications for decrees of insolvency become part of 
and annex themselves to such initial orders. In this way the ap- 
plication for a decree of insolvency becomes contemporaneous with 
the order of limitation, and consequently a judgment subsequently 
entered against the representative will be subordinate to such pro- 
cedure. It is by this construction and by this construction alone 
that full force can be given to the all important provision contained 
in the 92d section of this law, which expressly declares that in all 
cases where the estate is insolvent the proceeds of the real and per- 
sonal estate, after the payment of the preferred debtsand expenses 
of administration, shall be ratably distributed among the creditors. 
It will be observed, therefore, that it would be an interpolation into 
this section to construe it as requiring, as well the payment of 
judgments as preferred debts before the allotment,to the creditors, 
for by its express terms nothing but the latter are to be deducted. 

It seems to me that the view above expressed should prevail as 
plainly effective of the legislative purpose, notwithstanding such 
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verbal or structural difficulty as one so forcibly presented in the 


opinion of the court below. F 
Let the judgment be reversed and judgment entered in favor of 


the plaintiff in error. 





MARCUS SCHAUTZ v. ANNA H, KEARNEY. 
(N. J. Supreme Court, February Term, 1885) 


Set off of Judgments—When one judg- __ control of the judgment sought to be set off, 
ment is sought to be set off against another A judgment of a Federal Court in Admiralty 
it is not necessarythat both judgments should may be set off against a judgment in this 
be in the same court, or that the court in court. 
which the application is made should have 


On motion to set off judgments. 

Marcus Schautz on July 13, 1883, began an action of assumpsit 
in this court against Anna H. Kearney by a writ of summons re- 
turnable August 6, 1883. A declaration was filed containing only 
common counts. A bill of particulars was furnished showing that 
the plaintiffs demand was for $175 for putting a new cylinder in 
the steam tug James Edwards belonging to the defendant, and 
$100 for extra work on the tug. Pleas were filed and $75 were 
tendered and paid into court for the extra work. The suit was 
tried and a verdict obtained by Schautz, the plaintiff, for $269.15, 
for which, with costs taxed at $50.46, making in all $319.61, judg- 
ment was entered in this court on the 13th day of July, 1883. 

On the 8th of September, 1882, and before Schautz began his 
suit in this court, Mrs. Kearney filed in the United States District 
Court for the District of New Jersey, a libel against Schautz for 
damages sustained by her by reason of the breach of the same con- 
tract, arising from the defective and unworkmanlike manner in 
which Schautz had done the work under said contract. Schautz 
filed an answer to the libel, and ona hearing upon the pleadings 
and evidence the judge of the District Court, by a decree entered 
July 25, 1883, awarded the libellant damages in the sum of $180 
and costs to be taxed at $104. 

Mrs. Kearney now applies for leave to set off so much of her de- 
cree in the United States District Court against the judgment 
Schautz recovered against her in this court, as will be sufficient to 
pay and satisfy the judgment. 

Argued before Justices Depue, Scudder and Parker. 

Mr. 8S. B. Ransom for the motion. 

Mr. John W. Beekman, contra. 

The opinion of the court was delivered by 

DepurE, J.: The power of the court to order one judgment to 
be set off against another where the judgment sought to be set off 
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may be enforced against the person recovering the judgment to be 
set off, is an exercise of the equitable jurisdiction of the court, and 
will be administered in all cases, where a set off would be equitable 
and upon such equitable terms as will promote substantial justice. 
Brown v. Hendrickson, 10 Vroom 239 ; McAdams v. Randolph, 13 
id. 332; Fency v. Wilson, 16 id. 283. The damages awarded to 
Mrs. Kearney in the District Court, and the damages recovered 
against her by Schautz in this court, being damages recovered in 
the two courts against the parties respectively for breaches by them 
respectively of the same contract, there is in the nature of these 
counter claims an obvious equity that the one should be set off 
against the other. 

The plaintiff contends that the defendant’s decree being ina 
Federal Court, over whose decrees and whose officers and process 
this court has no control, this is not a case in which this court 
could exercise its equitable jurisdiction in making the set off—that 
this court not having the ability to protect the plaintiff from the 
enforcement of the defendant’s decree against him in the future, 
it would be inequitable to allow it to be used to pay and satisfy 
the plaintiffs judgment. 

The set-off of one judgment against another when ordered by the 
court is ordinarily enforced by virtue of the control which courts 
have over their suitors and over the officers who execute their pro- 
cess ; Brown v. Hendrickson, supra. Hence as a matter of prac- 
tice the application is required to be made in the court where the 
judgment against the party applying for that remedy was obtained ; 
Brookfield v. Hughson, 15 Vroom 285. But it has never’been re- 
quired that both judgments should be in the same court, or that 
the court in which the application fora set off is made, should 
have control over the judgment sought to be used as a set-off, or 
over the officers by whom the last mentioned judgment might be 
enforced. In Barker v. Braham, 2 Wm. Black. 869, a judgment of 
the King’s Bench was set-off in the Common Pleas against a judg- 
ment of the latter courts. In Coxe v. State Bank, 3 Hals. 172, this 
court allowed judgments in a Justice’s court to be used as a set-off 
against a judgment in this court. The party having applied to the 
court in which the judgment was recovered against him for satis- 
faction of the judgment, by the set-off of a judgment he has recov- 
ered in another court, the application when granted would operate 
as a payment pro tanto, or in full, according to the circumstances 
of the judgment which the defendant has used as the means of dis- 
charging the judgment against him. There is no reason why that 
principle should not apply when the judgment a defendant uses 
for that purpose is in a Federal Court or in a court of a sister state. 
We can require a release by the defendant which will afford the 
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plaintiff adequate protection against the judgment against him, 
and if need be vacate the order of satisfaction if circumstances re- 
quire it, or even protect the plaintiff by an attachment for diso- 
bedience of an order of this court which he has obtained on his own 
motion. 

The court might refuse to make the set off where the defendants 
judgment is in a Federal Court or iv the court of another state, for 
the right is an equitable and not a legal right, and would refuse to 
allow the set off if we saw any ground for a belief that the judg- 
ment creditor in this court would be prejudiced in the use that 
might afterwards be made of the judgment against him. In this 
case the defendant’s judgment is in the Federal Court in this state, 
and there can be no doubt that the set-off, if allowed in this court, 
will be recognized by that court as a satisfaction pro tanto of the 
latter judgment. 

The order to set-off will not touch the taxed costs. They belong 
to theattorney. Brown v. Hendrickson. The seventy-five dollars paid 
into court with the plea of tender, belongs to the plaintiff. He 
may take this money out, applying the same, first to the payment 
of the taxed costs, and the balance as a credit upon his judgment 
for damages. 

A rule allowing the set-off will be allowed on the defendants ex- 
ecuting a release of so much of her decree in the District Court as 
will be sufficient to pay the balance of the plaintiff's judgment af- 
ter the seventy-five dollars is applied upon it as above indicated, 
and filing a stipulation that there should be a credit given accord- 
ingly on said decree. There should be no costs allowed on this ap- 
plication to either party. 





ARTHUR L. HOUSTON v. HENRY TRAPHAGEN, EX'’R. 
(N. J. Supreme Court, Feb’y Term, 1885.) 


Contributory Negligence.—1. Foranin- the plaintiff should not be non-suited 








jury resulting from a fall into an opening in and a verdict in his favor should not be 


the sidewalk of a public street communicat- 
ing with a cellar of the adjoining building, 
and left without guard or notice of danger, 
the owner and occupier of the premises is 
diable. 

2. Whether the injured person contributed 
to the injury by his negligence depends on 
the circumstances: and where it appeared 
that he stepped into the unguarded opening 
while his attention was attracted to ob- 
jects ina shop window above the opening, 


On rule to show cause, etc. 
Mr. T. N. McCarter for rule. 


Mr. Cloke and Mr. Collins, contra. 


disturbed. 

3. When it is claimed that the fall pro- 
duced or excited disease, it should appear, 
in order to recover damages for the results 
of the disease, not only that the fall wasa 
possible cause of the disease, but other 
causes should be so excluded and the cir- 
cumstances should be such as to leave a 
reasonable inference that the fall was the 
actual cause. 
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The opinion of the court was delivered by 

Maatg, J.: Plaintiff, when six years old, fell down a flight of 
stone steps leading from a public street in Jersey City into a cellar 
of a house owned and partly occupied by John Levy, now de- 
ceased. The present suit was brought against Levy’s executor to 
recover damages for the injury received. The trial resulted in a 
verdict for plaintiff assessing his damages at $10,000. 

A rule to show cause was allowed and is now sought to be made 
absolute upon the grounds, 1, That the evidence disclosed no lia- 
bility on the part of the deceased for the injury ; 2, That the plain- 
tiff contributed to the injury by his own negligence ; and 3, That 
the damages awarded exceed any amount warranted by the evi- 
dence. 

The first ground taken against the verdict is clearly untenable. 
The steps down which the plaintiff fell opened within the lines of 
a public highway and had doors of iron grating, which when shut 
were leve] with the paved sidewalk. At the time of the accident 
one of tle doors was open and lay flat on the sidewalk. There 
was evidence from which it could be inferred that the door had 
been opened by a member of the family of deceased, using the cel- 
lar on his account. The opening was left without any guard or 
warning of danger. The liability uf the owner and occupier of 
premises thus used for a resulting injury is well settled. Durant 
v. Palmer, 5 Dutch. 544. 

The second objection is equally without force. Plaintiff at the 
time of the fall was approaching a druggist’s window just over this 
unguarded opening. Attracted by the contents of the window he 
did not observe the opening in the pavement and stepped into it- 
But such conduct was not necessarily negligent ; whether so or not 
depended on the circumstances. I think the motion to non-suit op 
this ground was properly denied and that it was correct to permit 
the jury to say whether plaintiff was negligent in walking upon a 
public sidewalk in the absence of any notice of danger, and in reli- 
ance on the public way being preserved safe for passers, permitting 
his attention to be drawn from the spot on which he was about to 
step to surrounding objects. A verdict finding no negligence in 
such conduct ought not to be disturbed on that ground. Durant v- 
Palmer, sup. , 

’ The objection to the amount of damages is more formidable. 
Plaintiff's contention was that the fall induced a disease—called 
Pott’s disease of the spine—which had given excessive pain for 
years, and finally resulted in an angular curvature of the spine—a 
permanent, incurable deformity, unfitting plaintiff (who at the time 
of the trial was about nineteen years old) for many of the occupa- 
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tions and pleasures of life and sensibly depriving him of what he 
might otherwise have acquired or enjoyed. 

The large verdict clearly indicates that the jury found that the 
fall was the cause of the lamentable effect attributed to it by plain- 
tiff. Defendant's contention now is that there was no sufficient 
evidence to support this finding or that the preponderance of the 
evidence was against it. 

The question presented is whether the evidence shows a causal 
connection between the fall and the disease which undoubtedly 
produced plaintiff's deformity. 

Upon such a question much reliance must be placed on the evi- 
dence of experts. Those who were called as experts in this case 
all agree that the disease in question—a form of scrofula—may be 
developed by a fall, a blow, or other violence, but may also be de- 
veloped by other causes and sometimes without apparent cause. 

But it is obvious that plaintiff was bound to make out, not merely 
that it was possible that the fall caused the disease, but that look- 
ing at all the circumstances, it was reasonable to infer that it was 
the cause. 

The fall occurred about April 10, 1871. The plaintiff was exam- 
ined shortly after by the physician of his family, who observed 
and treated a wound on the side of the head. No other serious 
injury was then discovered or treated. No physician saw him from 
that time until January 28, 1872, when the same physician exam- 
ined him and discovered this disease in existence. 

When called as a witness by plaintiff this physician was asked 
to what he attributed the spinal curvature, and he replied: ‘‘It 
is a surgical rule that injuries, falls, blows, great violence, are the 
most common factors as exciting causes of spinal curvature—that 
is, Pott’s curvature.”’ 

Nor do I find any decided opinion pronounced by him on the 
subject. On cross-examination he was asked the following ques- 
tion: ‘* When asked in regard to your opinion as to whether this 
deformity was the result of that fall you answered by saying that 
is the surgical rule; I want to know what your opinion is?’ and 
he answered: ‘‘I could not testify what caused the'spinal caries 
in that little fellow’s back.”’ 

The following question was put to him: ‘* Without knowing 
something in regard to the boy’s health during that interval, could 
you safely say that the diseased condition you found on January 
28, 1872, was due to a fall in April, 1871, without knowing some- 
thing about the condition of the boy during the interval?’ and he 
answered, *‘ No, I could not.”’ 

Another witness called by plaintiff as an expert was asked for 
an opinion, by a hypothetical question properly presenting the 
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facts and replied: ‘‘I would say that it was possible the curva- 
ture might be produced or the disease which produced the curva- 
ture, by the fall, possibly ; in the absence of any other means of 
obtaining knowledge of a cause of such disease, the only one being 
that he had a fall, I would say that presumably that might be it.’” 

On cross-examination he was asked: ‘‘In your opinion asa 
surgeon, do you think that the disease which produced this curva- 
ture was due to the fall?’ and he replied: ‘‘I could not say; I 
do not know; I do not know enough about it; I did not examine 
him after the injury and I have no means of knowing how much 
injury he received at that time ; bnt in the absence of anything else 
and I being informed that he had received an injury, I would nat- 
urally attribute it to that.” 

The cross-examiner further asked him: ‘‘ Without knowing 
anything of the history of the case in the interval between the fall 
and the examination, which was made in January 28, 1872, would 
you then give it as your opinion that it was caused by the fall?’ 
and he answered, ‘‘I would know ft no other cause.”’ 

It was on this evidence of experts plaintiff's case was rested. It 
seems to me to come short of establishing a causal connection be- 
tween the falland the disease. At the most it showed that the 
fall was a possible cause and in the absence of other causes might 
be inferred to be the cause. But it failed to establish that infer- 
ence because its case failed to negative other possible causes and 
each expert qualified his testimony by reference to his ignorance 
of the plaintiff's condition between the injury and the discovery of 
the disease. The proof of his general good health was not incon- 
sistent with other exciting causes of this disease. 

A verdict founded on this evidence would seem to be rather a re- 
sult‘of guess or speculation, than a deduction from the proved facts. 

Two expert witnesses were called by the defendant. Their testi- 
mony emphasizes the importance (which had been plainly shown 
by plaintiff's experts) of knowing plaintiff's condition after the 
fall and particularly the immediate effect of that accident, to acor- 
rect determination of the cause of the disease afterward discovered. 
Both agree that if the fall was the cause the immediate effect 
would have been marked. One said that there would: have 
been violent pain, tenderness on pressure and inflammatory symp- 
toms, which would have been unmistakeable and could hardly have 
failed to call the attention of alayman. The other declared that 
there would have been local manifestation of an injury immediate- 
ly, which would have continued and eventuated in plain marks of 
the disease. There is no contradiction of this evidence. 

It is plain from the evidence of plaintiff and his father that no 
such result immediately followed the fall. The first indication of 
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trouble was at an interval—rather vaguely described as ‘‘ some 
months’’—and then not of the character described as usually fol- 
lowing an injury such as would excite this disease. 

My review of the evidence has convinced me that the case as 
made by plaintiff was not sufficient to justify the conclusion that 
the fall was the cause of the disease and that the weight of the evi- 
dence is against that conclusion because the immediate results of 
the fall were not such as would have appeared in that event. 

The verdict which has made the estate of deceased liable for the 
disease which has marred and disabled plaintiff ought not on this 
evidence to be sustained. The rule must therefore be absolute. 


JOHN S. APPLEGATE, RECEIVER, ETC., ». WASHINGTON L. TYSON, ET AL. 
(Court of Chancery of N. J., Feb’y Term, 1885.) 


Demurrer for Want of Parties.—A re- may foreclose the mortgage without joining 
ceiver appointed to take possession of & the persons for whom he holds the mortgage 
bond and mortgage, and bring suit and col- as complainants, nor the persons from whom 
lect and distribute the money due thereon, he took it as defendants, 


Bill to foreclose. On demurrer. 

Mr. R. Wayne Parker for the demurrants. 

Mr. R. Allen, Jr.,and Mr. 8S. M. Dickinson for complainant. 

THE CHANCELLOR: This is a demurrer for want of parties com- 
plainant. The suit is brought to foreclose a mortgage and is insti 
tuted by a receiver appointed by this court to collect the money 
due upon the mortgage, and make distribution thereof. The re- 
ceiver is the only party complainant and the defendants are the 
mortgagor and his wife and other persons owning part of the land. 
The demurrants insist that Maria L. Parker, James Eugene Par- 
ker, Maria Louisa Parker, Samuel Parker, and Elizabeth B. Par- 
ker, are necessary parties. It appears by the bill that the com- 
plainant was appointed receiver in this court in a suit in which 
James Eugene Parker, Maria Louisa Parker, Samuel Parker and 
Elizabeth B. Parker were complainants and Frank 8. Winchester, 
Washington L. Tyson and Maria L. Parker were defendants ; that 
in that suit it was adjudged that Maria Louisa Parker, Samuel and 
Elizabeth B. Parker, were entitled to recover from Winchester the 
sum of $11,525 with interest, and that they were entitled to the 
mortgage now in suit (which had. been given to him asa trustee for 
Maria L. Parker by Winchester) and the bond the payment of 
which it was given to secure, or to the moneys due thereon ; and 
that John 8. Applegate (the complainant in this cause) be and he 
was thereby appointed receiver in that suit to take possession of 
the bond and mortgage, and take such measures as might be neces- 











120 THE NEW JERSEY LAW JOURNAL. 


gary to recover the money due thereon and to make distribution of 
the proceeds. 

The bill also states that the complainant under and by virtue of 
the authority and direction of the decree, has received the bond 
and mortgage from the clerk of this court with whom it had been 
deposited by order of this court, and has possession thereof. It 
also states that he is thereby and by virtue of his office of receiver, 
entitled tu recover, collect and receive the money due and become 
due on the bond and mortgage and under the direction of this 
court to institute and prosecute proceedings for the recovery and 
collection of the money. It also states that Maria Louisa, Samuel 
and Elizabeth B. Parker are entitled to the bond and mortgage and 
the money due upon them. The receiver has title to the bond and 
mortgage. By the authority given him to collect the money due 
and to grow due upon them he has such an interest in them as 
enables him to maintain suit thereon on his own name alone. 
There were as before stated, made in favor of Frank 8S. Winchester, 
trustee of Maria L. Parker. The decree divested the former of all 
title thereto and Maria L. Parker of all interest therein and in- 
vested the complainant as receiver with title for the purpose of 
collection, directing him to collect the money and make distribu- 
tion of among the three, Maria Louisa. Samuel and Elizabeth B. 
Parker, according to the directions of the decree. 

It is quite clear that it is not necessary to join either Winches- 
ter or Maria L. Parker, as complainant, and it is equally clear that 
it is not necessary to join the persons decreed to be entitled to the 
bond and mortgage. James Eugene Parker has not and for aught 
that appears, never had any interest in them. 

It is urged that unless Maria L. Parker be made a party she may 
defeat the title of the purchaser under the foreclosure sale, by a 
successful appeal from the decree by which she was divested of her 
interest. This objection would not be obviated by making her a 
party ; for she would not be a party voluntarily but would be made 
such against her will and only by virtue of the order or decree if 
one were made, directing that she be made a party. 

If she should not by appeal stay the proceedings the sale will be 
binding upon her. 

’ None of the persons named in the demurrer are necessary parties; 
the demurrer will, therefore be overruled. 
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VARIOUS TOPICS. 





EDITORIAL NOTES. 


A BILL has passed both Houses providing for an appeal to the 
Court of Errors from an order of the Supreme Court, on the hear- 
ing of a rule to show cause why a new trial should not be granted. 
Very important questions of Jaw are now determined finally in the 
Supreme Court, and it is important that these as well as other 
questions should be settled by the highest court. 





A BILL passed the House and will probably become a law pro 
viding that a suit at law shall be tried before the court unless one 
of the parties gives notice ten days before the first day of the term 
that he desires a trial by jury. It is hoped that this will tend to 
the disuse of jury trials. Parties will have to decide affirmatively 
whether they desire a trial by jury or not, and it is thought that if 
they think about the matter they will often prefer a trial by the 
court. The experiment has been tried with success in England 
and has resulted ina great saving of time and expense. Another 
bill on the subject of juries provides that the general panel of jurors 
shall be drawn out of a box containing three hundred names which 
have been placed there by the clerk of the court and a commissioner 
appointed by the circuit judge. The plan is similar to that in use 
in the United States courts, where the effect of it is seen in the se- 
lection of excellent juries. The occupation of the professional 
juryman is taken away and the packing of juries for a special case 
is impossible. The bill is not likely to pass both houses. The in- 
fluence of the sheriff on the average legislator is powerful. 





Tur LeGat Committees of the House held many sessions upon 
the proposed amendments to the constitution relating to the judi- 
ciary and heard many able arguments from lawyers from all parts 
of the State. All agreed that some change is greatly needed, but 
nearly all differed as to what the change should be. On one point, 
however, the agreement was unanimous that there should be a 
small and independent Court of Appeal composed of lawyers alone, 
and the great majority of the two committees agreed to report and 
did report the amendments proposed by the Essex Bar Association 
last year and introduced by Mr. Keasbey, providing for a Court of 
Appeal to consist of five judges; the Supreme Court and the Court 
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of Chancery to remain the same and the Circuit Court to be subject 
to be abolished by the Legislature. In view of the necessity for 
other amendments a joint resolution was introduced providing for 
a constitutional commission to draft amendments to be proposed 
to the present legislature in October. The commission of 1875 was 
provided for by a short concurrent resolution not signed by the 
Governor and not appearing in the pamphlet laws of the session. 
It was passed to defeat a bill for a constitutional convention which 
was then being urged. This year the commission was urged by the 
introducer of the convention bill so that if one failed the other 
might be obtained. 

The convention bill was pressed strongly by Essex and Hudson 
and favored by Morris, Middlesex and Union and finally by a mem- 
ber from Mercer. It was vigorously opposed by South Jersey. 
One of the hottest parliamentary fights of the session occurred on 
a motion to reconsider the vote by which the enacting clause was 
stricken out. The motion was reconsidered and the bill was orc 2red 
to a third reading. 





lr MAKEs very little difference whether such a bill passes the 
House or not. The Senate will never agree to a convention until 
the demand of North Jersey for fuller representation has become 
too strong to be resisted. Silas Condit, of Newark, was more far 
seeing than the other delegates from Essex county, to the Conven- 
tion of 1843, when he refused to sign his name to the Constitution 
and told the reason why to Mr. Asa Whitehead, in the presence of 
a student in his office, who is now the Chancellor of New Jersey. 
When the Convention adjourned Mr. Condit, on returning to New- 
ark, walked in to Asa Whitehead’s office and Mr. Whitehead ask- 
ed him whether he was satisfied with the Constitution, and he said, 
‘*No; Lam not, andI have not signed it. I do not like the repre- 
sentation of the counties in the Senate. It treats them as if they 
were like the independent states in the Federal government, and 
are nothing but territorial divisions, and whatis more it has made 
this Constitution so that it can never be amenced.’’ Essex had 
seven delegates in that convention, (each county having as many 
delegate as it had members in the Assembly), and they had it in 
their power to change the representation, but Mr. Condit was the 
only man who saw clearly and felt strongly the importance this 
question would have in the future, and he must have felt strongly 
to refuse to place his name upon so lasting and honorable a me- 
morial as the Constitution of the State. 
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THERE HAVE been several debates during the session between the 
Governor and the lawyers of the party in majority in both Houses 
in regard to the constitutionality of bills which are general in their 
form, but excluded some one city or county because of the peculi- 
arity of the form of its government. The lawyers always had the 
last word and the bills were passed over the Governor’s veto. One 
of these bills provided that whenever in any city the Common 
Council has the power of appointment and removal of designated 
officers, the Common Council may remove police officers by a reso- 
lution and majority vote. The council had that power in Newark, 
but the last council, just before the expiration of its term, passed 
an ordinance that policemen should only be removed by ordinance. 
This gave the mayor the power of vetoing the action of the council. 
The present act declares that the council may make the removal by 
resolution, and this does not require the approval of the mayor. 
It was insisted, and it seems to be true, that this is only declaratory 
of the former law, confining the power of removal to the council to 
which it was entrusted by the charter. The Republican council, 
as soon as the act was passed, removed all the policemen and ap- 
pointed about forty of the old Democratic officers and one hundred 
and nineteen new Republican officers. The mayor ordered the old 
officers to retain possession of the police station and himself re- 
mained in charge with them all night. The Republicans, after 
demanding a surrender, retired in good order to await the decision 
of the courts. This, by the way, was a striking example of the 
absolute reign of law and the supremacy of the courts in this coun- 
try. There was not the slightest danger of a conflict between these 
two powerful bodies of men, both claiming to be the executive 
force of the city government, one supported by the city legislature 
and the other by the city governor. The question which shall rule 
was instantly referred to two or three judges on the bench. The 
Democrats applied to Judge Depue for a writ of certiorari. The 
case was argued on March 21st by Mr. Henry Nonny for the pros- 
ecutors and Mr. Joseph Coult for the contestants. Judge Depne 
said that the writ of certiorari was the proper remedy in sucha 
case, and that since Judge Parker and Judge Reed had expressed 
different opinions upon the legality of an ordinance similar to this, 
and since the Legislature and the Governor differed in regard to 
the constitutionality of the law, he thought best that the case 
should be submitted to the Supreme Court, and he would, therefore, 
grant the writ to be returnable on March 28th, on which day the 
court would hear the argument. 





In Hess v. Reynolds, U. 8. Sup. Ct., Jan. 5, 1885, it is held that 
a proceeding in a state court against an administrator to obtain 
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payment of a debt due by the decedent in his life time, is remov- 
able into the Circuit Court of the United States when the creditor 
and the administrator are citizens of different states, notwithstand- 
ing the state statute may enact that such a claim can only be es- 
tablished in a Probate Court, or by appeal from that court to some 
other state court, citing Ellis v. Davis, 109 U. S. 485, and Gaines 
v. Fuentes, 92 U. 8.10. The court, MILLER, J., said: ‘*This jur- 
isdiction of the courts of the United States in controversies be- 
tween citizens of different states cannot be ousted or annulled by 
statutes of the states assuming to confer it exclusively on their 
own courts. It may be convenient that all debts to be paid out of 
the assets of a deceased man’s estate shall be established in the 
court to which the law of the domicil has confided the general man- 
agement of these assets. And the courts of the United States will 
pay respect to this principle in the execution of process enforcing 
their judgments out of these assets, so far as the demands of jus- 
tice require. But neither the principle of convenience nor the 
statute of a state can deprive them of jurisdiction to hear and de- 
termine a controversy between citizens of different states, when 
such controversy is distinctly presented because the judgment may 
affect the administration or distribution in another form of the as- 
sets of the decedent’s estate.’’ This doctrine seems to be applica- 
ble to a bill passed by the present Legislature of New Jersey, pro- 
viding that foreign surety companies may do business here if they 
will appoint an attorney here to acknowledge service of process, 
and will agree not to remove suits to the U. 8. Circuit Court in 
New Jersey. Such legislation is not only futile, but also has the 
appearance of being disrespectful to the courts of the United 
States. 





Blair v. St. Louis, H.& K. Ry Co., U. S. Cireuit Court, E. 
D. Missouri 22; Fed. Rep. 769; relates to the claims of material 
men for betterments and supplies as against the lien of a mortgagee 
of a railroad. A distinction worth noting is made in regard to run- 
ning accounts. Ordinarily, as the judge says in his opinion, de- 
mands as to items accruing prior to a time fixed by the court are 
excluded, but in this case the work had been done under a continu- 
ing contract for several years beginning after the default in the in- 
terest and continuing until the appointment of the receiver. The 
work was done and the materials were furnished for the equipment 
of the road, for ties, piling and other timber for loading ties on cars 
and for repairing an engine ; payments were to be made from time 
to time in money or freights. Such a case rests upon an additional 
reason, namely, that if the mortgagee, instead of enforcing his 
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rights, elects to have the corporation operate the property as a go- 
ing concern, he must be considered in equity .as estopped from dis- 
puting that such operations were for his benefit and to be account- 
ed for in the final adjustment of the rights of all concerned. 





In Pier v. Seigel, Sup. Ct. of Penna., January 5, 1885, 19 Rep. 
287, it was held that a married woman cannot buy property on 
credit unless she has separate estate, and that ifa married woman 
not having separate estate borrow money and build a house. there- 
with, taking a deed therefor in her own name, the property will be 
that of her husband and liable to be taken in execution for his 
debts. The cases cited are all Pennsylvania cases and the statute 
referred to is of course a statue of that state, but the reasoning of 
the court is applicable in New Jersey. The judgesays: ‘‘ The dis- 
ability of a married woman to contract is a rule of the common law 
sO @uiliar that a reference to it seems almost unnecessary, and the 
act of 1848 and its supplements did not, and were not intended to, 
change the law in this respect, except to bind her separate estate in 
special cases and, in the manner therein specified. * * * If Mrs. 
Siegel had given the bond and mortgage of herself and her husband 
to the vendor for the purchase-money, it is too plain for argument, 
under the authorities, that the equitable title would have been in 
her husband and liable for his debts. Does it make any difference 
that she paid the vendor the purchase-money by means of a loan 
obtained from a friend? We think not. It was still a credit. 
Upon whose credit ? Not upon her credit, certainly, for she had no 
personal credit; the law permits her none, and she had no separate 
estate upon the credit of which she could contract. The purchase 
was upon the credit of her husband ; he gave his bond for the 
whole of the money, and upon a judgment recovered upon that 
bond his other property, if he has any, may be swept away and 
applied in payment for the real estate in controversy. In such case 
what would be the remedy of the creditors if we allow the title of 
the wife to stand ? It requires but a moment’s reflection to see that 
were we to sanction the doctrine contended for by the defendants 
in error we would open the door to the most serious frauds. It 
would enable married women whose husbands are embarrassed to 
buy upon credit, give the obligations of their husbands for the 
purchase money, and apply his property through the machinery of 
the law in payment.”’ 











NOTES OF EXCHANGES. 





The Criminal Law Magazine for March 
contains a very interesting article by Dr. 
Francis Wharton, on dynamiting and extra 
territorial crime. He insists that under the 
common law in England and in this country, 
the preparation of an explosive in one juris- 
diction for the purpose of committing a crime 
in another is indictable in the former. He 
says it has repeatedly been held in England, 
that when an offenseis divisible into sections, 
one of preparation and one of execution, 
both places have jurisdiction. The author 
for instance of a libellous letter is indictable 
in the place from which the letter is sent as 
well as in the place where the letter is receiv- 
ed, and so the country where a mortal blow 
is struck, has jurisdiction of the homicide, 
although the death occur elsewhere. Per- 
jury in one state to take effect in another, is 
indictable in the former. An attempt in 
one place to commit a crime in another is in- 
dictable in the former. The preparation of 
explosives to be used by others in causing 
destruction abroad can certainly be punish- 
ed as aconspiracy. Dr. Wharton cites sev- 
eral interesting state cases in England and 
especially the case of Dr. Simon Bernard 
the alleged co-conspirator of Felix Orsini, 
who attempted to assassinate Louis Napo- 
leon with a hand grenade. He says the At- 
torney-General was clearly mistaken in ad- 
vising the Government that a statute was 
necessary to reach the offence. The attempt 
to pass the bill led to a dissolution of Par- 
liament. Dr. Bernard was indicted, however, 
at common law and Lord Campbell charged 
the jury that the law was sufficient. He was 
acquitted owing to the feeling against 
France. Dr. Wharton insists that it is not 
wise to to make these attempts at dynamit- 
ing national questions, but in order to avoid 

-all international prejudices they should be 
treated as breaches of public order in the 
states. 


THE American Law Review for March, 
contains an article on Constitutional Regu- 
lations of Legislative Proceedings. This is 
especially worth noting because authorities 
on this subject are not to be found very easi- 
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MISCELLANY. 


ly. The questions go to the foundatior of 
many statutes and.it is well for a lawyer who 
is confronted with an adverse statute to know 
whether he can successfully impeach its va- 
lidity. The paragraph on the requirements 
in regard to Amended Statutes is particular. 
ly useful. It would be well for some one in 
New Jersey to write an article on the ques- 
tion of the validity of acts classifying cities 
and counties. 





OTHER LEGISLATIVE NOTES. 





A BILL passed the Assembly in New Jer- 
sey this year, providing that any person who 
should intentionally make or carry any ex- 
plosive material, or machine, or incite to the 
use of the same, with the intent of ing 
unlawful injury, here or elsewhere, should 
be deemed guilty of a misdemeanor. This 
is directed against the sedition newspapers 
which can be found as well as the dynami- 
ters who are hard to reach. 


THE BILL to provide for a Constitutional 
Convention after meeting a hard fight and 
suffering a severe defeat in its earlier stages 
came up for final passage on March 26th, 
and received thirty votes in its favor, with 
twenty-five against it. The whole number 
of seats in the Assembly is sixty, and a ma- 
jority thirty-one. Two members had resign- 
ed, so that a majority of the remaining mem- 
bers was thirty. The Speaker reserved his 
decision, and in the afternoon he decided 
that the bill was passed. He said the con- 
stitution required the consent of all the mem- 
bers of the House, personally present and 
agreeing thereto, and that this clause differ- 
ed from Article 9, which required a majority 
of all the members elected to either house, 
and that after the resignation of a member, 
and while his seat remained vacant, the num- 
ber of the members was diminished and a 
majority of the members remaining was suf- 
cient. This decision was against the wishes of 
the Speaker in respect to the passage of the 
bill, which he had earnestly opposed upon 
the floor of the before the vote was taken. 


A QUESTION of the right of a member to 
vote notwithstanding a rule of the House 



























was raised on the same day in a discussion 
upon the ruling of the Speaker declaring a 
bill passed which received thirty-two votes, 
two of which were given by men who were 
alleged not to have been within the bar of 
the House when the question was put, al- 
though it was admitted they heard the ques- 
tion stated before they voted and knew what 
they were voting upon. Rule 19 of the 
House declares that no member shall vote on 
any question in which he is particularly in- 
terested, nor in any case where he was not 
within the Bar of the House when the 
question was put. The members insisted on 
their right to vote under the Constitution 
without answering the question whether they 
were within the Bar of the House when the 
question was put, and the Speaker allowed 
their votes. An appeal was taken, and the 
decision of the Chair was sustained by a par- 
ty vote. The decision of the Chair, that the 
bill had passed, was sustainable without ref- 
erence to the two votes because it had thirty 
without them, 


PROPOSED AMENDMENTS. 





The following are the proposed amend- 
ments to the Constitution relating to the Ju- 
diciary offered by Mr. Parker, and carried 
in the House. 

Amend article VI , section 2, to read as 
follows : 

1. The Court of Errors and Appeals shall 
consist of the chancellor, the chief justice, 
the two senior justices of the Supreme Court 
and the senior vice-chancellor. 

2. Seniority shall be reckoned by length of 
service in office, including all re-appoint- 
ments. 

3. The secretary of state shall be the clerk 
of this court. 

4- When a writ of error shall be brought, 
or an appeal from an order or decree shall 
be heard, nojustice, chancellor, or vice-chan- 
cellor, who has given a judicial opinion in 
the cause in favor of or against the error 
complained of, or the arder or decree appeal- 
en from, shall sit as a member of the Court 
of Errors and Appeals, or have a voice in 
the hearing or final sentence, or for affirm- 
ance or reversal, but the reasons for such 
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opinion shall be assigned to the court in 
writing. 

5. On the decision of any cause in the 
Court of Errors and Appeals, each judge 
who may sit therein shall give-the-reasons for 
his decision 

Amend article VI., sectionIV., placitum 1, 
to read as follows : 

1. The Court of Chancery shall consist of 
a chancellor, who may refer matters or causes 
before him in whole or in part to vice chan- 
cellors or other officers thereto authorized by 
law to hear the same, and advise the chancel- 
lor what order or decree should be made 
therein. 

Amend article V., placitum Io (as to the 
court of pardons), by inserting, instead of the 
words ‘‘and the six judges of the court of 
errors and appeals,” the following : 

“‘And six judges specially appointed to 
said court,” and add, after the same placi- 
tum: The present judges of the Court of 
Errors and Appeals shall remain judges of 
the Court of Pardons till the end of the 
terms of office for which they were appointed, 
As each term expires, a judge of the Court of 
Pardons shall be annually appointed for the 
term of six years. 

* Amend article VII., section II., placitum 
1, by substituting for ‘‘ errors and appeals” 
the word “ pardons.” 





An old colored man was up for stealing a 
rooster from a neighbor. ‘ Why did you 
steal that chicken? asked the Judge. ‘ Who 
say I stole um, Jedge ?” ‘ The owner.’ ‘He 
can’t swah I took um.’ ‘ No, but he says he 
saw the feathers in your back yard.’ ‘ Dat’s 
no sign, Jedge, when de win’s been blowin’ 
like it has foh the las’ few days.’ ‘ Don’t 
try to get out of it in that way, sir. I ask 
you now, didn’t you steal that rooster ? 
* De case, Jedge, am one of doubt. Now, 
ef you wuz advisin’ a culled man, would o’ 
say it wuz wuss ter lie er ter steal? ‘I 
should say either was equally bad.’ ‘An’ 
bofe, Jedge!’ ‘Well, both are no worse 
than the one. Sin is sin, according to the 
Divine law, and one offence is as bad asa 
dozen.’ ‘Isdat de truf, Jedge?’ ‘It cere 
tainly is.’ ‘ Well, den, Jedge, I didn’t steal 
dat rooster, an’ I’se willing to swah to it.’ 
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LINES TO JUDGE KNAPP. 


The following lines are part of verses pre- 
pared forthe dinner given by the Hudson 
County Bar to Judge Knapp in January. 
They were suggested by his having com- 
menced legal life in the same city as the 
writer. Gov. Bedle, to whom they were 
sent to be used at his discretion, was unable 
to attend on the occasion, but he placed the 
lines at the disposition of the Bar Associa- 


tion. We publish so much as relates to that 


incident in the early life of Judge Knapp, as 
being of general interest to the profession : 


Your Honor, just one question here: 
Don’t you remember when 

You lived in Perth Amboy, and don’t 
You wish you did again ? 

How many suns have shone on us, 
And storms have beat since then! 
We both have passed the zenith line, 

And are no more young men, 


That ancient city long had slept, 
In Rip Van Winkle sleep, 
And silence on its waters lay, 
Like those, profound and deep; 
The hope of rising fame seemed gone, 
Of honor and renown ; 
And so for many years it was, 
In name, a one-horse town. 


But now the locomotives dash, 
With trains of loaded cars, 

And there are Jots of law and gas, 
And various kinds of bars. 

The hum of industry is heard, 
And factories arise, 

And, like the city on canals, 
There is a Bridge of Size. 


Time here will fail to tell the tale, 
And you should come and see, 

How things in Perth Amboy are not 
Now what they used to be ; 

You travel on the railways with 
Judicial passes free, 

In law denominated a 
Gratuitous bailee. 


Jus: let the circuit run itself, 
Or, in vacation days, 

When you have nothing else to do, 
But lie around and laze, 

Then take a train to that old town, 
And you will find, mayhap, 

How it has wakened up, and glad 
It had so fine a nap. 


One morn we missed you on the street, 
And from the public square; 

The nap upon your coat also 
Was missing then and there; 

For you were starved quite out, so with 
Your knapsack on your back, 


You struck your legal tent and marched 
Away to Hackensack. 


Since thenin that Dutch town you've stayed, 
And on it fed and preyed, 
And by hard practice of the law, 
Have fame and fortune made, 
Till you turned up a Justice of 
New Jersey’s highest Court ; 
And the Reporter gives of you 
Each term a good report. 


We say no more, for you have served 
Full ten judicial years ; 

And what we think of you by this 
Bar menu now appears} 

And may your Honor ten years more 
Shine as a lustrous star, 

And we continue still to smile, 
And practice at your Bar. 





NEGLIGENCE OF A RAILROAD 
COMPANY. 


The Supreme Court of Ohio has rendered 
an opinion in the case of Knapp v. Sioux 
City & P. R. Co., which presents an inter- 
esting question on the law of negligence. 
K., a locomotive engineer, was running a 
train on defendant’s road, when, by reason 
of the defective condition of the rails, they 
spread, and a part of the train was thrown 
from the track, and K., to protect himself 
and the property under his charge, reversed 
the lever to stop the train, and in so doing 
broke his arm. K. sued the company for 
damages, and the court directed a verdict 
for defendant. The court lield that it could 
not be said as matter of law that the negli- 
gence of the railroad company was not the 
proximate cause of the injury, and that the 
case should have been submitted to the jury. 
In delivering its opinion, the court said: 
**Conceding the plaintiff was not negligent, 
and that the injury was not received because 
of inevitable accident, then, it must follow, 
the negligence of the defendant caused the 
injury. True it is that reversing the lever is 
one of ordinary hazards of the plaintiff's 
employment; yet, if the negligence of the 
defendant required such act to be done at 
that particular time, and the plaintiff was 
not guilty of negligence, but, on the con- 
trary, acted prudently, with due regard for 
his own safety and the safety of others, then 
the defendant is liable, because the negli- 
gence of the defendant is the proximate 
cause of the injury.”"—Daily Law Record. 
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